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THE RIGHT OF A PCRMER SPOUSE PO SUPPCRT AFTER

AN EX PARTIE DIVCRCE

INTRODUCTION

1l
In a series of cases beglnning in 1955, the California Supreme Court

has held that a former wife mey maintain an action to obtain permanent
support from her former husband if the marriqge was dissolved by a divorce
decree rendered by a court that did not have personal jurisdiction over her.
The Supreme Cowrt has reasoned that the divoﬁce court!s lack of persomal
Jurisdiction over the wife precludes the divdrce cowrt from making any binding
adjudication affecting her marital support riglrbs.z

This study will explore the ramifications of these decisions to determine
whether there are wnresolved legal problems in the area of post-divorce sun-
port and, if so, whether sucﬁ problems can be solved legiglatively. The st=uly
will consider both federal and sister-state law to the extent that they besr
on the question of what the California law 38 or ought to be.

Because the basis of the holdings that s former wife has a post-divorcs
right of support has been that the pre-divorde support rights are unaffected
by a divorce decree rendered by a court without personal jurisdiction over her,
the study of post-divorce support rignts appropriately begins with an examina-
tion of a spouse's pre~divorce support rights.

California
Under existing California law, a husband is required to support bis +*~

3
to the extent of his sbility to do so. He 1s not required to provide cuch
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support, however, when she has abandoned him without just cause; nor is he
required to provide such support when she is living seﬁarate from him pursuant
to an agreement that dces not provide for her support. The husband's obliga-
tlon to support hie wife is independent of her need for that support, and he
can be required to provide her with support commensurate with his station in
life even though she i1s not dependent on him at &ll and has awmple means of her
mm.5

The wife, too, has the duty to support her husband under existing
California 1aw.6 Sbe 1s obligated to provide such support, however, only
when "he has not deserted her” and he is !unable, from infirmity, to suppart
himself," !

The duty of a spouse to provide support to the other may be specifically
enforced@ by an action brought for that purpose during the ma.rr:lage.a Civil
Code Section 137 seems to provide that a court may award separate maintefance
only-1f the spouse seeking support establishes a cause for divoree or willful
desertion or willful nonsupport by the defendant spouse.g It is well
established, hewever, that a spouse may cbtain a decree specifically enforc-
ing the duty of support despite the fact that the grounds specified by statute
for divorce or separate meintenance camnot be esta‘bliahed.lo

A separate maintemapce decree may be modified to increase the support
awarded or 10 lengthen the period for which support is required; and it is
unnecessary for the court to reserve juriasdietion in order to ex?rciﬂe this

11
pover of modification.

Other states

At common lew, & husband was required to support his wife; but the wife
_ 12
had no duty tc support her husbend.
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The Commissioners on Uniform State Laws reported in 1964 that all Ameriecan
Jjurisdictions retain the rule requiring the husband to suppert his wife (in
Texas the liability is for necessities only) and that 27 American jurisdic-

13
tions now regquire the wife to support her husband when he iz in need.

Although ﬁhe common law denied a spouse the right to bring sn action for
1
support, virtually all American jurisdictions will Judiclally enforce the

obligation to support either through a statutory action for separate main-
15
tensnce or through an action in equity independent of statute. Most states

regard the action for separate maintenance as equitable in the sense that a
16
court of equity bas inherent pover to enmtertain the proceeding. In such

Jurisdictions, statutes authorizing support actions are not regarded as
restrictions on the inherent powers of the equity court..lT Some states,
however, limit a spouse to the stetutory conditions for relief upon the theory
that the action was vnknowm to the common law and the right to separate
rmaintenance is necessarily limited, therefore, by the statute that created

18
the right.




Interstate problems

These differing duties of support would cause fewr problems 1f married
rersone would stop migrating from state to state. But inasmuch as the American
population is highly mobile, support problems frequently arise that involve

the laws of more than one jurisdiction.

Marital support rights pursuent to Jjudgment. Let us consider first the

situation where a support decree is made in one stete and the decree 1s sought
15
to he enforced in another state,

Section 1 of Article IV of the United States Constitution provides that
"Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State." The United States Supreme
Court has held that & judgment for support, or separate maintenance, must be

accorded by the various states "the same binding force that it has in the
20
state in which 1t was originally given.” If the support avard is payable

in future installments, the right to such installments "becomes absolute end

vested upon becoming due, and is therefore rrotected by the full fajith and
21
credit clause," If, however, the support award is modifisble by the court

that rendered the decree, full faith and credit need not be accorded to the
22
decree.

The full faith and credit clause, however, does not forbid a court from
a3

enforcing a modifiable decree rendered by a court of ancther state, If &
modifiable decree 1s to be enforced by ancther state, due process requires

that the defendant be given notice and the opportunity to litigate the question
2h

of modification. The state of Californis will enforce modifisble decrees

as
for support after irying the issue of modification on the merits,

.



The Uniform Reciprocal Eaforcement of Support Act wvas promulgated by the
National Conference of Commissioners on Uniform State Laus in 1950, and it
bas been twice revised by the National Conference since then. In either
its originel or an amended form it has been enacted in every American jurisdic-
tion except New York, and New York has enacted a Uniform Support of Dependents

27
Law that is similar. It seems likely that modifiable decrees will be en-

forceable under the provisions of the Reciprocal Act.gB If this is so0, then
despite the Supreme Court’s refusal to apply the full faith and ecredit clause
to modifiable support decrees, such decrees are enforceable in virtually all
American Jurisdictions.

Thus far we have considered the enforceability of a support decree in a
state other.than that where the decree was rendered, e must now consider
the negative force of a support decree--the extent to vhich such a decree will
bar another action for support in a different jurisdiction,

To the extent that the original decree is medifiable (as in California),
it seems clear that a support decree cannot bar further relief for the second
court has the power to modify the decree., But if the original decree 1s not
modifiable, a more difficult problem is presented.

Ho decision of the United States Supreme Court has been found that involves

30
the specific problem; but Yarborough v. Yarborough, decided in 1933, involved

substantially the same issue. That case involved a Georgia couple who were
divorced in Georgia. The Georgla decree ordered the husband to ray a lump sum
support award to the wife for the support of their child. Under Georgie law,
compliance with the Georgia. decree fully discherged the husband's support
obligation to the child, and no subsequent Judgment Tor support could be
rendered against him. Thereafter, the mother and chiléd migrated to South

Carolina; and about 1 1/2 years later, the child sued her Tather in South Carolina
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for additional support. The defendant father appeared personally in the
South Carolina action.

The majority opinion (by Mr. Justice Brandeis) held that the Constitution
required South Carolina to give the Georgia Jjuligment the same faith.snd credit that
the judgment would have in Georgisa. Accordingly, the South Carolina eouit
could not order the defendant father to bay any additional support to his
child, for to do so would deny full Taith and credit to the Georgia Judgment.

Justices Stone and Cardozo dissented in an opinion by Justice Stone., The
dissent argued that South Carolina’s interest in its domiciliary minor should
enable it to regulate the incidents of the parentchild relationship within
South Carolina. The Georgia judgment should be considered merely as regulating’
the incidents of the parent-child relationship within Georgia. It should not
be read as purporting to regulate the relationship in places ocutside of Georgia
where the parties might later come to reside.

The Yarborough decision thus indicates that the full faith and credit
clause forbids & court from granting further support <o a spouse who has exhausted
her support rights under an ummodifiable support decree rendered by & court of

another state,

Marital support rights where no prior judgment. So far we have con-

sidered interstate problems that exist when a support avard is sought after
& previous support decree has been mades, We now consider interstate problems
where there has been no previous support decree. Such problems may arise when
either the spouse seeking support or the spouse from vvhom support is sought«-
or neither--resides in the state where the support action is brought.

Most states will entertain an action for separate maintenance brought by

31

& nonresident spouse sgainst a spouse vho is resident in the state. Few
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cases have involved the issue, but apparently the cases are divided on whether

a gupport action can be maintalned where neither spouse is resident in the

32
state of the forum.,

In Californis, residence is not a Jurisdictional requirement in separate

33

maintenance actions. No California case has been found involving two

nonresident spouses; but a dictum indicates that California would entertain a
34
support action even though neither spouse were a resident of the state,
35

Dimon v, Dimon was a support action involving two nonresidents. The case

was decided in part on the ground that an ex barte divorce previously awarded
to the plaintiff terminated the plaintiff's right to support from the defendant.
The portion of the cpinion reiating to the effect6of an ex parte divorce upon
the marital right of support has been cverruled.3 But the case also held

that an action for support could be maintained on behalf of a nonresident child
against g nonresident father. The dissenting opinion in Dimon contended that
support could be awarded to the former wife regardless of the fact that both
rarties were nonresident.37 Since the majority opinion in Dimon wes overruled
in an opinion by the author of the Dimon dissent, it is at least arguable that
the views expressed in that dissent nov constitute the law of California.

This conclusion seems doubly warranted because even the mgjority in Dimon held
that relief could be granted against the nonresident Tather on behalf of the
nonresident child and did not suggest that the nonresidence of the former
spouses was a bar to relief as between them. Moreover, Civil Code Section 24k
(enacted in 1955)38 now provides that "An obligor present or resident in this
State has the duty of support as defined in this title regardless of the
rresence or resldence of the obligee.” Thus, it seems reasonably clear that,

under California law, a nonresident Spouse may maintain an action for support

against the other nonresident spouse.
.




In a concurring opinion, the Chief Justice of the Nev Hampshire Supreme
Court has pointed out that those states that hold to the rule barring support
actions by nonresidents are preserving & rule that is out of harmony with
recent statutory developments in those states.39 All American jurisdictions
now have enacted reciprocal enforcement of support legislation that permits
a spouse who is resident in one state to begin a support action in that staﬁg
that vitimately will be enforced asgainst the other spouse in ancther state.
Thus, all states will now entertain a support actiom brought by a nonresident
spouse pursuant to the procedures specified in the reciprocal support legisla-
tion. States retaining the rule that support actions can be maintained only by
residents, therefore, merely require the spouse seeking support to remsin out
of state and sue under the reciprocal act instead of permitting the spouse
to recover in a direct intrastate action where both parties are Tbefore the same
court,

\hat law is to be applied in a support action between spouses who reside
in different jurisdictions?

The few cases that have considered choice of law problems in support of
dependents litigation seem to establish the following propositions: (1) 4
state will enforce a duty of support imposed by its own laws upon a resident
of the state despite the nonresidence of the person to vhom the duty of support
is oved. ' (2) A state will enforce a duty of support arising under the law
of ancther state whei the person from vhoem support is claimed is a resident
of that other state. g (3) A state will not enforce against one of itshown
residents a duty of support imposed by the laws of another jurisdiction. >

I1lustrative of the foregoing propositions is the 1958 Texas case,
I

State of California v, Copus,. That was a case brought by the State of

California to recover the cost of supporting the defendant's mother in =a
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California mental hospital. The defendant was liable for such support under

L5
California law, but the Texas court held that there vas no comparable Texas
L&
law requiring the child to support his parent. During the pericd that the

defendant's mother was confined in the California mental hospital, the defendant
moved his domieile from California to Texas., The Texas court held that
Califcornis could recover from the defendant for the reriod during which he

was a California resident, but California could not recover upon the obligation
imposed by its laws for the period during which the defendant was a Texas
resident., The original version of Section 7 of the Uniform Heciprocal

Enforcement of Support Act provided:

Duties of support enforceable under this lav are those imposed
or imposable under the laws of any state where the alleged obligor
vas present during the period for which support is sought or where
the obligee was present when the failure to support compenced, at
the election of the o‘t::-.*t.)'.gee.LFT
48
Although both California and Texas had enacted this version of Section T

the Texas court dismissed it from consideration on the pround that Californials
k9
action vas not being prosecuted under the reciprocal act.
50
In Commonwealth v. Mong, the Uhioc Supreme Court held that Section 7 of

the reciprocal support act, which had been enacted in Chic, could not constitu-
tionally require an Chio defendant to support a Pennsylvania dependent as
required by Pemnsylvania law when (hio lew did not reauire ithe defendant to
provide such support.

In 1952, the Uniform law Commissioners amended the above quoted provision
of the reciprocal support act to read:

Duties of support applicable under this lav are those imposed or
imposable under the laws of any state where the obligor was present
during the period for which support is sought. Tle obligor is presumed

ta have been present in the responding state during the period for which
support is sought until otherwise shown.
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All American jurisdictions except New York (New York has comparable legislation)
have enacted the Unifcrnm Act;52 but only four states--California, Massachusetts,
Mississippi, and Texas--have retained the substance of the originally recomeended
Section 7.52-1

The meaning of the currently reccrmended versicn is not altogether clear.
Its lack of clarity is indicated in the following hypothetical cases: (Cali-
fornia requires a wife to gsupport her husband when he is in need, Arizona dces

7
not.5J Suppose W leaves her needy husband, H, in California and establishes
a separate residence first in California and then in Avizona. If H sues for
rast and future support under the reciprocal act, Section 7 may mean that W
can be held liable for all past and Tuture support because she was present in
California for a portion of the period for which support is sought. OCn the
other hand, Section T may mean that !’ can be held liable for H's past support
for that pericd while she was still present in California but that she cannot
be held liable for H's support for the period of her Arizona residence. Under
this latter view, W could not be liable for future subport; but under the
former view, W could be held liable for future suppor. because of her presence
in California for a porticn of the pericd for which support is sought.

ouppose, then, that W continues to support H until after she has established
an Arizona residence. Then she terminates her support and H sues under the
reciprocal support act. Under these Tacts, W was not present in California
for any poftion of the pericd for which support is sought; hence, under any
interpretation of the section, W cannot be held liable for H's support, for
H's claim for support dces not cover any pericd of time during which W was

present in California.

Suppose, further, that W did not terminate her support to H until after
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establishing an Arizona residence, bui she returned o Califcrnia at a later
time cn a weekend trip. Does the weekend in California revive the entire
claim of H for support because of V's presence 1ln California for a portion
of the period--the weekend--for which support is sought?

Finally, the wording of Section 7 suggests that it could be H's claim for
supporv--not his right to support--that fixes the pericd used to determine the
applicable state law. Section 7 provides that the duly of support is that
imposed or imposable under the law of any state where the cobligor was present
during the period "for which suppori is sought.” Does this mean that if H
seeks suppoart for the periocd that UV was a California resident--even though he
is not entitled to support for that pericd-~that the California law can be
applied to determine W's duty of support, but that if I deoes not make his
nonmeritorious claim Arizona’s law must be applied?

ile suggest that an interpretation of Section 7 toat ties the duty of
support Yo nommeritoricus allegations in the plaintiif''s pleading is unsound.
We suggest, too, that an interpretaticn of Section 7 that ties the duty of
support to the fortuity of whether v has ever passed tnrouzh any state that
requires wives to support needy husbends is unsound. ‘e think that the re-
ciprocal act is concerned with the nresence of the rarties during the periocd
for vhich support 1s sought. Under this view, W would be liable for H's past
suppert--and Arizona would be reguired to enforce His claim--for that pericd
during vhich W was a California resident, But W would not be liable for H's
support for that period during which she was an Arizcna resident. W would not
be liable for future support as long as she remained an Arizona regident,

That this interpietation is the correct cne seems to be supported by the
Commissioner st Note,5 vhich ipdicates that revised version is based on con-

cepts and principles set forth in an article by Dean Suimson of the University
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of Idaho Law School that appeared in the American Bar Association Journal
in 1950.55 In that article, Dean Stimscn argued that the proper rule to be
applied in determining perscnal rights and duties between Perscns in different
states is that "the applicable lav is the law to which the Derson alleged to
be under a duty was subject at the significi?t time and not the law to which
the person claiming the right was sub;}ect.”5

It should be noted, too, thal Dean Stimson's ariticle argues that choice of
law rules should be based on physical Ir'esence, not domicile.5T It is arguable,
therefore, that the use of the word "presence" in Section T ol the revised
Uniform Reciprocal Enforcement of Support Act was initended to mean physical
rresence, not domicile, Nonetheless, some comrentators on the uniform act
seem to interpret the section as referring to residence or domicile.58 Under
this interpretation, Section T merely states in statutory Torm the substance
of the Texas court's holding in the Copus case.59 Since this view will be
easler to administer than an interpretation based on an accounting of every
minute of the cbligor's time, it is not unlikely that ccurts will come to the
fame conclusion as the commentators as to the meaninz of Seciion Te

It is clear, therefore, that under the law of all but the four American
Jurisdictions retaining the original version of Secticn T, the duty of one
spouse to support the cther must be determined under the lav of the state where
the spouse from whem support is sought is "present" or resides. And even in
Texas, which retains the original version of Section 7, the determinaticn of

the applicable rule is made in the saue way unless enforcemens is sought under

its provisions of the reciprocal support act.
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THE EFFECT CF DIVCRCE

Thus far, we have considered the rights and duties of support that arise
out of marriage. We must nov determine whot effect divorce has upon these
rights and duties. We will consider the effect of both divorces granted
by courts with personal Jurisdiction over both spouses and divoreces granted

by courts with personal jurisdicticn cver ohe spouse only.

Divorce granted by court with rerscnal jurisdiction cver both spouses

California. Civil Ccde Section 139 authorizes a Cdl ifornia court to
require a person against whem a divorce decree is granted to pay a suitable
allovance to the party to whom the divorce is granted for support and main-
tenance. Under familiar principles of due process, such an order for support
is not binding on the party requireg ©0 provide the suprort unless the court
had personal jurisdiction over him. °

In theory, the allowahce permitcted by Secticen 139 is not a continuance
of the marital right of support. It is considered to be ccmpensation to
the injured spouse for the loss suffered as 2 resuls of the other's breach
of the cbligations of the marital relationship.él

Accordingly, support may not be awardedéunder SJection 139 to the party
against vhom is granted a decree of divorce, : If both parties are granted
a divorce, or if one is granted a divorce and the other a decree of separate
maintenance, the court may award sunport to either partg after considering the
application of the equitable dectrine of "clean hands.” i L court is
without jurisdiction to award support to a rarty against whom a divorce is
granted unless that party is also granted a divorce or separate maintenance

EL

decree in the same proceeding. Even if a separate masintenance decree has
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been granted to a spouse, if a divorce is later granted against that spouse,
65

the rights arising under the prior separate maintenance decree cease.
There is an exception to the rules stated in the preceding paragraph.
A divorce granted on the ground of incurable inganity does not relieve the

spouse to vhom the divorce is granted from any duty of suppert that arises
56
out of the marital relationship.

In requiring suppert to be paid pursuant to Section 132, the court is

67
required to consider the circumstances of both parties, The need of the

fpouse requesting support as well as the ability of the other spouse to
68

provide support must be considered. A support order made pursuant to Section
139 may be modified or revoked by the court as to support installments that
have not yet accrued, but Section 139 forbids the modification or revocation
oi any support order as to amounts that have acecrued prior to the osrder of
modification or revocation,69
If & court makes no award of support under Section 139 in a divorece

decree, it lacks the power to modify the decree to provide for support at

a later time.TO Similarly, a decree providing support for a limited time
may not be modified after the expiration of such time to provide for
additicnal support.Tl However, a court may rake an award of a nominal sum
in order to retain jurisdiction to modify the decree to provide for

72
additional support at a later tinme,

Other states. The purpose of this study does not regquire an extensive

analysis of the laws of other states. Tt is suffiecient for ocur purpose to

note how the laws of the several states differ from the law of California,

-1
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In a few states, a divorce terminates the right to support; hence, a

73
court camnot grant permanent alimony as an irecident to a divorce decrees.

In those states where alimony can be granted as an incident of divorce, it is

usually regarded as being based on the marital right of support and not as
T
compensation to the injured spouse. In some states, support mey be awarded
75
to a guilty spouse, In scome states a support order may be modified both
TO

as to accrued support installments and as to unaccrued support installments,
And, a few states permit a court to wodify a divorce decrse to provide for
support even though no support order was made in the original decree and the
court d4id not expressly reserve Jjurisdiction to make a support order at a

77
later date.

Interstate problems. UWhere there has been a divorce decree rendered

containing an order for support, the problens presented are no different in
kind than those presented by a2 separate maintenance order; and the discussion
appearing above at pages h-6 is apposite.

Where there has been a divorce decree, containing no order for support,
rendered by a court of a state--such as California--where the decree bars
any subsequent support award, the full faith and credit clause of the United
States Constitugion probably bars any subsequenti support award by a court of
another state.rF

Where the divoree court lacks power to pass on a claim for support, the
decree will not bar a subsequent eclaim for support made to a court of another

79

state,

If the original divorce decree were rendered by a court of a state--such
as New Jersey=--where a subsequent support order is not barred by the failure

of the court to award support in the original divorce action, several tenable
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views may be advenced as tc the Propriety of a subsequent support claim made
in the courts of another state,

If one accepts the argument that medifiable judgnents should be subject
to the full faith and credit clause, or even if the forum stace generally
enforces modifiable judgments as a result of its views of comity, it can be
argued that the forum should decide the elaim for suppeort just as it would
if it were a court of the state that granted the original divorce, whether
or not either or both of the parties are still residents of the divoreing
Jurisdiction. That original divorce contemplated that the spouse frcm whom
support is sought should provide support at a later time when such support
became needful., The court did not reserve jurisdiction either expressly
or by making & nominal support award because it was unnecessary to do 503
nevertheless, the decree should be treated just as if the court had reserved
Jurisdiction to medify a ncminal award, for that was the legal effect of
the decree in the state vhere the decree was granted.

It may also be argusd, however, that the divorece decree did not decide
nor purport to decide the issue of future support. That matter was l=ft at
large and should be decided by application of the appropriate state laws as
of the time when support is actually sought. In effect, the divorcing state's
law requires a former spouse to support the olher former spouse when the latter
is in need. But this view of the requirements of public policy should not be
forever binding on all of tke other states in the union merely because the
former spouses were domiciled there when the divorce was obtained. Unless
the spouse from whom support is sought or the spouse seeking support still
regides in a state requiring former spouses to provide support, there is no

reason to apply the law of the state where the divorce was granted.
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If the lay of the divorcing state is not applied, the principles
discussed above, pages 8-12, indicate that the applicable law should

be the law of the state where the spouse frcm whom support iz sought resides.

LX parte divorce

The Supreme Court of the United States has thus far insisted that a
divorce decree, to be accorded full faith and credit, must be awarded by a
court of a state where at least one of the parties to the divorce is domiciled.ao
It is unnecessary, however, for both parties to reside in that state; the
divorce must be accorded full faith and credit - even though the defendant
gpouse is not subject to the personal jurisdiction of the court, so long .as
the plaintiff spouse is a domiciliary of the state of the divorcing court.81

In this study, a divorce granted by a court that lacks personal juris-
diction over both spouses, but that has power to enter a decree that must be
given full faith and credit insofar as it terminates the marriage, is referred
to as an "ex parte divorce."

Our inguiry at this point is as to the effect of an ex parte divorce upon
the rights and duties of support that were incident to the marriage. In
this portion of the study, interstate problems will not be discussed separately.
Instead, the attitude of thz California courts toward interstate problems and
the law of other states on interstate problems will be discussed under the
headings of "California" and "Other states." Because the purpose of this
study is to identify California problems and to suggest possible California
solutions, the law of California will be discussed last.

82

Other states. In Lstin v. Dstin, the United States Supreme Court

held that a wife's rights under a separaie maintenance decree granted by a

New York court were unaffected by an ex parte divorce granted to the husband

-17-



by a Hevada court. Because the Hevada courd lacked rersonal Jurisdiction
over the wife, the Supreme Couri held that it lacked power to alter her rights
under the Hew York judgment.

83
In Vanderbilt v. Vanderbilt, the United States Supreme Court held that

a Hew York court could constitutionally award gupport to a former wife
despite the fact that her former husband had been granted an ex parte divorce
by a Hevada court prior to the time she ccmmenced her New York support action.
The Supreme Court held that inasmuch as the wife was not subject to the
Hevada court's jurisdiction, that court had no pewer to extinguish any right
which she had under the law of Iew York to financial support from her hugband.
These decisions were foreshadowed by concurring opinions that appeared

8L 85

in Armstrong v. Armstrong and Dsenwein v. Comrmonwealth ex rel, Esenwein.

In the Esenwein case, the court affirmed an order of a Pennsylvanis court
enforcing a support decree although the husband had obtained a Hevada divorce
after the support decree hnad been rendered and although, under Pennsylvania
law, the obligation of = support order terminates with a subsequent divorce.
The holding was based on a determination that the Hevada decree was void
because the husband never acquired a Hevada domicile; bui the concurring6
opinion of Mr. Justice Douglas (who had dissented in the second Williams
case upon which the majority opinion relied) suggested that the decree of
the Hevada court did not have to be accorded full faith and credit in an
action for sapport.

The Armstrong case involved action for supoort brought by an ex-wife
in Ohio against her former huskand who had been previously granted a valid

Florida divorce. The Supreme Court affirmed the Ohio support order on the

ground that the Florida decree did not purport to adjudicate the wife's
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support rights; hence, the Chio court did not actually deny full faith and
credit ©o the Florida decree. WNr. Justice Black (for four concurring
justices) argued that th= Ohio court was not reguired tc give full faith
and credit to the Florida decree to the extent that the Florida decree
purported to affect the wife's support rights.
Qur view is based on the absence of vower in the Florida court
to render a persomal judgment against Mrs. Armstrong depriving her
of all right to alimony although she was a nonresident of Florida,
had not been personally served with process in that State, and had
not appeared as a party. It has been the constitutional rule in
this country at least since Pennoyer v. Feff, 95 U.S. 71k, decided
in 1878, that nonresidents cannot be subjgcted to personal judg-
ments without such service or appearance, 7
So far as the federal cases are concerned, then, it appears that a
divorce judgment cannot deprive a spouse of whatever right to suppert she
may have as an incident of the marriage vnder the law of her domicile if she
88
is not personally subject to the jurisdiction of the divorce court,
The rationale of the federal cases seems to be as follows: The divorce
court lacks power to make any binding adjudication of the absent spouse's
89
support rights because of its lack of personal jurisdiction over that spouse.
To adjudicate the gbsent spouse's support rights would be to deprive that
Q0
gpouse of property without due process of law, Lacking due process, the
g1
divorce judgment can be given no effect even in the state where rendered.
Since the divorce judgment can be given no effect on support rights in the
state where rendered, the full faith and credit clause--which reguires that
it be given the same effect eléewhere that it has in the jurisdicticn
92
where rendered--does not reguire that it be given effect anywhere else,
Fot discussed in these cases is whether the court where support is sought

would be permitted fo recognize the termination of the marriage for the purpose

of determining whether support rights inecident to the marriage have terminated.
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The cases thus far havé rerely held that the state‘where support is sought
can disregard the divorce and grant support. But, if the due process clause
would forbid the state that granted the divorce from holding that the divorce
decree terminated the support rights of the absent spouse because such a
holding would deprive the a2bsent spouse of property without due process of
law, it seems that recognition of the termination of the marital status by
another state as a basis for denying support is equally a deprivation of
property without due process of law.

The concurring opinion of Mr., Justice Douglas in the Esenwein93 cage
suggests that the due process clause may require all courts to disregard an
ex parte divorce decree when support is sought by =& spouse who was not a
party to the divorcehaction. The Isenwein case was decided the same day as
the second I—]’:'Llliams9 case, Mr, Justice Douglas dissented in the Williams
case on the ground that the divorce decree was not subject to attack under
lNevada law, hence, the full faith and credit clause protected it from attack
under ﬁorth Carolina law. The Esenwein casge algo involved a Nevada divorce;
and, under the domestic law of Pennsylvania where the Isenwein case arose, the
right to support does not survive divorce. Despite his views on the credit
that should be accorded a MNevada divorce, Justice Douglas concurred in the
Supreme Court's decision permitting Pennsylvania to enforece the former wife's
right to support. From this, it may be inferred that he believed that the
Pennsylvania court would be forbidden by the due process clause from holding
that the wife's support right could be adversely affected by the ex parte
llevada divorce that terminated her marriage.

95

Further support for this view may be found in Griffin v. Griffin where

the court held:
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A judgment obtained in violation of procedural due process is

not entitled to full faith and credit when sued upon in another

Jurigdiction. . . . Moreover, due process requires that no

other jurisdiction shall give effect, even as s matter of

comity, to a judgment acquired elsewhere without due process.96

Vhatever implications may be derived from close analysis of the langunage
of the various Suprere Court opinions, all that can be determined with
certainty at the present time is that a state may require a person to support
his former spouse despite a prior ex parte divorce if such former spouse was
not subject to the personal jurisdiction of the divoreing court.

The states have adopted a variety of rules to cope with the problems
created by ex parte divarce.g? In scme states, the courts hold that the right
of support is incident to a marriage, and if the marriage is terminated--even
by an ex parte divorce--ths right of support that is incident thereto also
terminates. Other states hold that the right to support survives an ex parte
divorce if the former spouse who is seeking support was the divorce defendant;
but they deny post-divorce support if the former spouse who seeks support was
the divorce plaintiff. Other states draw no distinction based on the identity
of the divorce plaintiff and hold that the right of support will survive an
eX parte divorce obtained by either spouse.

These rules, of course, are subject to modification ag the full faith
and credit clause is found to be applicable. For example, it is clear now
that a state granting an =x parte divorce cannot hold that a nondomiciliary
defendant’™s right of support is terménated because the marriage to which it
wag an incident is also terminated.9 And, it seems likely that ths full
faith and credit clause requires all courts to deny post-divorce support to
a former spouse who was the divorce plaintiff if, under the law of the state
where the divorce was granted, the right of support does not survive an ex

99

parte divorce.
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California. 1In 194, a Cormecticut court awarded Mrs. Sara Jane Dimon
& divorce from her husband wha was then a resident of New York. Mr. Dimon
was not served personally in Cornecticut and did not appear in the C-onnecticut

Proceeding. Soon thereafter, Mr. Dimon established z new home in Hevada, and

Mrs. Dimon moved to Oregon. During one of Mr. Dimon's cccasional visits to

California, Mrs. Dimon sued him in California for her past and Tuture support.lOO
The case found its way to the California Supreme Court, which held that

the Comnecticut divorce terminated all of Mrs. Dimon's Turther right to

support from Mr. Dimon.lOl Despite the fact that neither party was a resident

of California, the court based its decision on the absence of any provision

in the Celifornia statutes for a separate maintenance action between parties

who were no longer married to each other. There was no discussion of

whether Mrs. Dimon was entitled to support under Connecticut, New York, Hevada,

or Oregon law. Mr. Justice Traynor dissented. He argued that the

Comnecticut court's lack of personal jurisdiction over Mr. Dimon Prevented

Mrs. Dimon from prosecuting her support claim in the divorce action; hence,

- 8he should not be barred from prosecuting her support claim inm e forum where
personal jurisdiction over Mr. Dimon could be obtained, He opined that a
former wife should not have a right to sue for suppert following an ex parte
divorce if such an action could not be maintained in the courts of the state
where she was domiciled at the time of the divorce. If she was the divorce
plaintiff, full faith and credit would reguire the courts of this state to
hold that the divorce ended her right to support, since the divorce would have
that effect in the state where granted. If she was not the divorce plaintiff,

but under the law of her domicile her right of support did not survive the

ex parte divorce granted her husband, she should "not be allowed, by migrating

220
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102
to another state, to revive a right that had expired.” But, if her right

of support survived the divorce under the law of her domicile at the time
of the divorce, she should be able to maintain an action to enforce that
right in the California courts.
Mr. Justice Traynor's viewsg in the Dimon case are significant, for he
was the author of the majority opinions in the subsequent cases of Worthley v.
103 104 105 106
Vlorthley, Lewis v. Lewls, Hudson v. Hudson, and Weber v. Superior Court.

107
Worthley v. Worthley held that an action c>uld be maintained in

Califarnia on a modifiable Ilew Jersey separate maintenance decree even though the
defendant husband, subseguent to the New Jersey judgment, was granted an

ex parte divorce in Nevada. In so holding, the court locked to the New

Jersey law to discover whether the wife's rights under the separate maintenance
decree survived the ex parte divorce.

108
lewis v. Lewis involved an Tllinois separate maintenance decree

rendered after the defendant husband had been awarded an ex parte divorce
in Tevada. Again, the Supreme Court held thal California would enforce the
T1linois decree. The Hevada divorce was entitled to full faith and credit
on the question of the parties! marital status, but the Illincis judgment
(vhich was not modifiable as to accrusd installments) was entitled to full
faith and credit on the question of the duty of support. That the wife's
right of support survived the divorce under Illinois law was, of course,
determined by the Illincis judegment.

109
Hudson v. Hudson involved a California wife who had commenced a divorce

action in California. Vhile the action was pending, her husband cbtained
an ex parte Idaho divorce. Mrs. Hudson ccntinued to prosecute her divorce

action, however, as an action on the alimeny claim alone. Although Dimon v.
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110
Dimon could have bteen distinguished, the court overruled its Dimon decision.

Hudson held that the right of a wife to support following an =x parte divorce
must be determined by the law of the wife's dcmicile at the time of the
divorce, Under California law, the right tc support that is incident to a
marriage continues when that marriage is dissolved by an ex parte divorce.

111
Finally, in Weber v. Superior Court, the court held that a former

wife could maintain a support action against her former husband although he
had obtained an ex parte divorce long prior to the initiation of the support
action,

From these cases, it seems clear that under California law a spouse's
right of support survives an ex parte divorce obtained by the other spouse.
Ho California case since Dimon has actually involved a situation where the
spouse seeking support was the divorce plaintiff, But in view of the fact
tha®, Dimon was overruled, not distinguished, it seems safe to say that
California will recognize the survival of the marital support right regardless
of the identity of the spouse obtaining the ex parte divarce.

When the former spouse seelilng post-divorce support was not domiciled
in California at the time of the divorce, it seems fairly clear that the
California courts will determine whether there is a post-divorce support right
by looking to the law of the support-plaintiff's domicile as of the time of
the divoree. It was by application of this chaice of law rule that the court
arrived at its decision in Wortihley and in Hudsony and it was this choice
of law rule that was advocated in the digsent to the overruled Dimon decision.

These cases ssem to have szolved most of California's substantive problems
relating to the right to support after an ex parte divorce. A few gtill

remain, however.
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It is apparent that California counsel do not know what kind of an

action to bring to cbtain support fcllowing ar ex parte divorce. In Weber
1i2
v. Superior Court, the plaintiff wife brought a divorce action despite

the fact that the marriage had been dissolved by an ex parte divorce almost
three years previously.

It is not clear what defenses may be raised to defeat a claim for support
following an ex parte divorce. There is some language in the Dimon dissent
suggesting that the support-defendant might contest the merits of the divorce
action--not for the purpose of attacking the divorce, but for the purpose
of defeating the support claim. This suggestion seems ill-founded. Showing
the divorce was improperly granted seems merely ;O show the continued existence
of the duty to support. As pointed out earlier, = California law permits
a court to award support in a divorce action even though it denies the divoree.
Californii iaw also createz certain defenses to support actions brought during
marriage, : It is not clear the extent to which these would be applicable
to a claim for support following ex parte divorce.

The cases suggest no way in which a former spouse who could have defeated
a support claim made during marriage or in a contested divorce action may
initiate an action to obtain an adjudication of his support obligation following
an ex parte divorce, During <he marriage, such a merson could sue for divorce,
and if successful could obtain a judgment forever cutting of'f a further claim
for the support of his spouse.l15 The cases do not suggest any way in which
& similar judgment might be obtained after an ex parte divorce.

It will be recalled that the right of .a spouss to cbtain support from
the other spouse is-'determined in post states by looking tz the law of the

116
obligorfs domicile. The California cases indicate that whether the right
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to support survives an ex parte divorce must be determined by looking o

the law of the obligee's domiecile as of the time of the divorce.ll? It is

not clear whether these rules ars inconsgistent or whether the courts are merely
holding that survival of the right is determined by the law of the obligee's
domicile even though the substance of the right itself may be determined

by reference to the law of the sbligor's domicile,

The California courts have not yet dealt with the question whether the
right to support survives a divorce obtained by the wife in an ex parte
proceeding even though she could have brought her husband under the personal
Jurisdiction of the court., It can be argued that she should be precluded
from "splitting her cause of action” by proceeding only with the ex parte

divorce when she could have litigated both her right to a divorce and her

right to support in a single, adversary proceeding.

RECOMMERDATTONS

Hithout legislative guidance, the California Supreme Court can undoubtedly
provide sound sclutions for most of the remaining problems; but it will be
yvears before the existing uncertaintiess will be eliminated by judicial
decision. In the interim, persons entitled to support may be denied their
rights, and persons entiiled to be relieved from support obligations may be
required to provide support, because there ig not enough at stake in the
particular case to warrant an appeal to the Supreme Court. If scund solutions
can be conceived, therzfore, the interest of the parties who are involved in
these unfortunate domestic situations would be best served by the enactment
of these solutions as statutes.

In this portion of the study, we will consider the extent to which
various factors should be considered in determining whether there is or should
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be a post-divorce right of support and will recormend solutions to the problems
that we have identified.

The identity of the divorce plaintiff, If the husband was the divorce

pPlaintiff, and if the wife obtained a support decree frem a court of a state
which recognizes the contirusrce of her support rights follewing an ex parte
divoree, the full faith and credit clause requires this state to give the
support decree the ssme effect that it has in the state where rendered and
enforce it sgainst the husband.l18 The divorce decree cannot affect any of
the wife's support rignts under that decree.ll9

Disregarding the full faith and credit clause, it seems unfair to a
wife to permit a judgment to cut off her right of support when she did no+
have her day in court on the merits of that judgment. The sorial policy
that impels a court to awzrd surport in a divorce proceeding wher it has
personal jurisdiction over the nusband should also impel a court to award
support if the first opportunity the wife has to assert her support right
occurs after the husband has procured an ex parte divorce. Since the courts
have evolved rules that allow a husband readily t5 obtain a divorce, it is
necessary to provide that such a divorce can have no effect on the support
rights of a wife who is not subjeet to the personal Jurisdiction of the court
in order to protect the wife and rrevent injustice,

If the wife was the divorce plaintiff, it can be argued that by obtaining
the divorce she voluntarily surrendered her support right. Certainly, if the
effect of the decree where rendered was to terminate her support rights, the
full faith and credit clause requires this state to give the decree the same

effect. But, unless the divorce is obtained in a Jurisdiction that terminates

support rights upon divoree, the argument that the wifs has voluntarily
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surrendered her support rights seems unsound. IF pzrsonal jurisdiction over the
hugband cannot be secured in the state where the wile is domiciled, it is
impossible for the wife %o litigate the guestion of support at the time of
the divorce. To deny her the right to litigate that right later thus forever
denies the wife her day in court and permits the husband, by deserting, to
forever escape the obligations he incurred by his marriage. Ilo desirable
public policy is served by forcing a wife who needs support to choose between
rvetaining a marital status which is a marriage in rame only and retaining her
right of support.

In the light of these congiderations, it is reccmmended that g right of
support should exist following an ex parte divorce regardless of whether the
wife or the husband was the divorce plaintiff.

Amenagbhility of the divorce defendant to the personal jurisdiction of the

divorce court. Under the law of some Jjurisdictions, it is possible for a

plaintiff to determine by the manner in which he proceeds whether the defendant
will be subject to the court's perscnal jurisdiction or not. In California,
the problem can arise as follows: Cede of Civil Procedure Sections 412 and 413
describe the conditions under which service by publication may be authorized
and describe the procedure for serving by publication. Service by publication
is authorized where the person o be served (1) resides out of the state,

(2) has departed from the state, (3) cannot after due diligence be found

within the state, or {4) conceals himself t5 avoid the service of surmons.
Service by publication is made by publishing the summons in a newspaper and,
where the defendant's residence is known, by mailing 2 copy of the summons and
complaint to the defendant, Personal service outside the state may be

substituted for publication and mailing. A California court can acquire
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personal jurisdiction over a defendant who is a domiciliary of the state
although the defendant is not served personally so long as the defendant has
not departed from the state.lgo But Code of Civil Procedure Section 417
provides that, if service was made pursuant to Sections 412 and 413, a court
has power to render a personal judgment against a perscn outside the state
only if he was personally served with a copy of the surmons and complaint and
was a resident of the state (1} at the time of the commencement of the action,
(2) at the time the cause of action arose, or (3) at the time of service.

Thus, a plaintiff wife whose husband is still a domiciliary of California,
but whose whereabouts outside the state are known to the wife, may chooge to
serve the defendant either by publication ang mailing or by personal service
outside the state. If she chooses the former course, she cannot secure a
personal judgment; but if she follows the latter course, she can.

The questicn is whether the plaintiff wife should lose the right to support
after an ex parte divorce if she fails to proceed by way of personal service
outside the state against a domiciliary husband who is out of the state. Ue
suggest she should not.

To bar the subsequent cleim in such a situation would require the court
in the later case to probe the mind of the former wife to determine whether she
imew-of the defendant's whereatouts, had reason to suspect that he might move

before personal service could be made, could reasonably procure personal

n

service upon him at that place, etc.
Ho public policy is served by barring the wife's support claim in such a
case. The husband is not twice vexed by support-geecking litigation--he was

not required to and did not appear in the first case. If it would have been
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more convenient for him to litigate the support issue in the divorce action,
he could have appeared and thus forced the litigation of the issue. o ju-
dicial determination is called in question by a person adversely affected
thereby.

On the other hand, barring the wife's claim would require the suppori-court
to determine whether she acted reasonably in proceeding as she did. She maey
have proceeded by publication tecause she did not know exactly where he was;
she may not have desired to force him to return to the state because she
believed that it would be more convenient for him to return later; she may
have believed that he would move before she could transmit the court's process
and have it served upon him. & wrong guess on her part as to how reasonable
her actions would asppear to a later court would cost her her right to support.
There is no reason to rest her right to support on such a tenuous basis.

It is recomrended, therefore, that res judicata should be applied to
bar a post-divorce action for support only where the defendant was personally
before the divorce court.

Choice of law

The Califormnia cases have held that whether the right of a wife to
support survives an ex parte diverce should be determined under the law of
her domicile at the time of the divorce.lgl Under the law of most states,
the substance of a spouse's right to support is determined under the law of
the other spouse's dcmicile.122 Qur »roblem here is to determine whether
either or both of these rules should be retained.

It is recommended that both of these choice of law rules be continued
subject to the qualification that the law of the obligor's domicile at the

time of the divorce should determine the substance of the support right there-

after.
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Survival of the support right, If the wife was the divorce plaintiff,

and under the law of her domicile the right to maritel support does not
survive divorce, the full faith and credit clause requires other states to
recognize that the support right is terminated by the divorce.123 If the
histand is the divorce plaintiff, the divorce court is without power to
adversely affecﬁ whatever right of swport the wife has under the law of
her domicile.l2

Thus, the Constitution reguires application of the law of the wife's
domicile to determine whether her right of support survives ex parte divorce
except in the case where the wife is the divorce plaintiff and under the law
of her domicile the right of support survives divorce. Apparently, in
this circumstance the courts would be free to apply the law of the husband's
domicile, But inasmuch as policy considerations discussed above indicate
that the right of support should survive an ex parte divorce procured by the
wife, here ftoo the most desirable law to choose is that of the wife's
domicile at the time of the divorce.

Uhen the hushand is the divorce plaintiff and the right of support does
not survive under the law of the wife's domicile, it is uncertain whether
the Constitution permits any court to hold that the right of support does not
survive, It is arguable that the United States Supreme Court cases hold that
an ex parte divorce obtained by the husband cannot affect whatever right of
support the wife had prior to the termination of the marriage under the law
of her demicile, that for support purposes the divorce must be regarded as =
nullity and the parties must be regarded as subject to 211 of their pre-divorce
support rights and duties.

It is neither necessary nor desirable to attempt to predict whether the

United Stales Supreme Court will permit the state of the wife'’s domicile to
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terminate her right to support uvon termination of the marriage by an ex
parte divorce procured by the husband, IT 2 state can so terminate a right
of swport, it would be undesirzble to permit that right to be revived merely
by the migration of the wife to another state, IT California provided by
statute that an expired right to support could be revived simply by the
migration of the obligee to California, the state could well become a haven
for divorced wives who could not obtain relief in any cother jurisdietion.
A husband could never know whether he was free from his marital support
obligation or not; for at any time his wife might move to California and
commence a support action, His ability to plan for the future would be
seriously impaired. As stated by Mr. Justice Schauer:

If there is to be a divorce at all it is the better public pelicy

that the decree of divorce ghall settle for all time the rights

and obligations of the parties to the dissclved marriage to the

end that litigation arising from such marriage shall end and be

known to have ended, and that the parties may have an opportunity

to build to a future, free from, and perhaps the better for, the

past, rather than to be wrecked by recurring litigacion.
If a state carmmot validly terminate an obligee's right of support, a law so
providing will eventually be held fo be unconstitutional, and all states at
the same time will be ccmpelled to recognize the continuance of the marital
support right. But gince it is impossible ©o determine in advance of a
decision on the guestion what the constitutional rule is, it is recommended
that the legislatively prescribed rule require that in all cases the survival
of the support right be determined by the law of the wife's domicile at the
time of the divorece to guard against the eventuality that fermination of the

right upon an ex parte divorce obtained by the husband is constitutional.

The substance of the suppert right. IT the survival of the marital

support right is to be determined under the law of the obligee's domicile,

.-‘2
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should the substance of that right also be determined under the law of the
obligee's domicile? The answer must be "No" unless the nature of the obligee's
right is to be drastically changed by the ex parte divorce. It must be
remembered that under the law of most states, the obligee's right of support
is determined by reference to the substantive law of the obligor's domicile.126
Tt is the right of support under the law of the okligor's domicile that
survives the ex parte divorce,

Inasmuch as all states require husbands to suppert their wivesg, the choice
of law is not too significant when it is the wife or former wife who is
seeking support. But when it is a former husband who seeks support, the need
to apply the substantive law of the obligor's dcmicile bteccmes glaringly
apparent. DSuppose this case: H and W live in Cslorado {which does not
require wives to support their husbandleT). They separate, H coming to
California and W establishing residence in Arizona, Wnile the marriage
continues, H's right to support from W will be determined under Arizona law,
for he can get a personal judement against W only by suing her in Arizona or
by proceeding under the Uniform deciprocal Cnforcement of Support Act,
Arizona's version of which reguires application of the law where the obligor

128 129

resides., Since Arizona does not regquire wives to support their husbands,
H has no right of support while the marriage continues. Uhen the marriage is
dissolved by an ex parte divorce, should the law used to determine H's support
right then be California's law (which requires wives to support their
husbands} or should it still continue to be Arizona's law?

Since the theory of support following ex parte divorce is that the support
rights inc¢ident to the marriage are unaffected by the ex parte divorce, Arizona
law--the law of the obligor's domicile--should be applied to determine the

post-divorce support right because the marital support right was determined
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under Arizona law, Moreover, it would be difficult to Justify application
of California law when the person required to perform under that law has (in
the supposed case)} nsver resided in California nor in any other state that
required wives to support their husbands. As Professor Morris peints out,
1t is short sighted to argus that California's interest in the econcmic
interest of its domiciliary should be the predcminate concern, for Arizona
is equally concerned with the econamic interest of its domiciliary.l30
fccordingly, it is recomrended that in those cases where the right of
support, if any, survives ex parte divorce, the substantive law to be applied
to determine the right of support should bte the law of the obligor's domicile.
As of what time should the law of the obligor's domicile be determined--
as of the time of the ex parte divorce or as of the time when support is sought?
It can be argued that the substantive law applicable should be determined
as of the time of the ex parte divorce. The later action for support is
authorized because the support rights incideni to the marriage could not be
determined at the time of the divorece. Bui, although these rights could not
be determined at that time, when the parties are finally brought personally
before the same court the court should attempt to determine the parties’
support rights and obligations in the way that they should have been determined
at the time of the divorce action. Moreover, if the parties are no longer married
to each other, their rights and obligations should be viewed as of the time of the
divorce so that they can plan for the future undeterred by any fear that
their rights and obligations may change as they migrate from state to state,
On the other hand, it can be argued that the ex parte divorce should be
totally disregarded insofar as support rights are concerned. DBecause the
parties could not litigate their marital oblimations in the ex parte divorce

action, the fact that the action occurred and a divorce decree was rendered



gshould be of no consequence when a later right of support is asserted. Hence,
in the support action, the court should apply the same law that 1t would if
the parties were still married--the law of the obligor's domicile during

the period for which support is sought. If future support is sought, the
applicable law should be the lav of the obligor's domicile at the time of

the support action.

Determining the applicable substantive lav as of the time of the support
action would tend to minimize the need for the support forum to determine the
law of other states. It seems probable that few support acticns will be
brought against nonresident defendants because of the difficulty of obtaining
personal jurisdiction., Hence, in mest cases, the support forum would he
applying its own substantive law of support.

Although we are noc free from doubt, on balance we prefer requiring
determination of the substantive support law as of the time of the diwvorce action.
Defenses

If a husbznd is sued by his wife for suppert, under California law he can
cross-complain for divorce, I he 1s successful on his cross-complaint, and
if no divorce or separate maintenance decree is awarded to the wife at the
same time, the court is powerless to order the husband to support the wife.lSl
If both parties are granted divorces, whether ons can be required to support the
other is determined in acecordance with the doctrine of "clean hands."132
Apparently, too, equitable defenses may bz raised against any action Tor
support, whether or noit spouses or marital rights are involved.l33

Legislation regulating support after ex parte divorce should makes clear

that defenses such as thege that may be asserted under the applicable sub-

stantive law may be asserted in defense against a post-divorce support claim.
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Post-divorce support actions
13k

Hudson v. Hudson suggests that the post-divorce right of support can

be enforced in an independent acticn in equity. The suggestiocn has apparently
been overlooked, for divorce actions have been brought to enforce the post-
dlvorce right of support degpite the fact that the marriage was already
135 135

terminated. The Uniform Civil Liability for Support Act and the
Uniform Reciprocal Enforcement of Support Act137 provide statutory authority
for interspousal support actions independent o the actions for divorce and
separate maintenance., Since the theory under which post-divorce support
actions may be maintained is that the marital right of support was undisturbed
by the ex parte divorce, there is reason to believe that a support claimant
may proceed under these acts after an ex parte divorce as well as before. It
is recommended that a miper statutory adjustment be made in order to malke it
clear that these acts can be used to enforce the post-divorce right of support.

During a marriage, an obligor spouse has the right teo bring an action for
divorce and obtain an adjudication that his obligation to support the obligee
gpouse no longer exists. It would be unfair to an obligor to provide an
obligee with a form of action to enforce post-divorce support and fail to
provide the obligor with a form of action to terminate his post-divorce
support obllgations comparable to that which he has prior to divorce. Tre
courts have provided the obligee with a post-divorce support action. Legislative
action, however, seecms necessary to provide an obligor with a post-divorce
acticn to obtain an adjudication of his suppori obligations.

Accordingly, it is recommended that legislation be provosed that would

give a former spouse a right of action to terminate support obligations

equivalent to that which he has during marriage.
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ccrmon lav rule  forbidding  one spouse from suing the other precluded
ner from bringing action to enforce her right. DROMLEY » FAMILY TAW 195 (2a
cd, 1962),. "The only legal reason why a busband should support his wife

1=



13.

iz, that she may not teccme a Lurden upon the narisn, Eo long as that
calamity is averted, the wife has no elaim on her husvand, Apd in fact
she has no direct claim upcn him under any circumstances whatever; for
even in the case of positive starvation she cen cnly call upcn the parish
Tor relief. And the parish authcrities will insist that the husband shall
rrovide for her, when he is able, to the extent at least of sustaining
life. If the husband fail in this respect, so tuat his wife btecomes
chargeable to any parish, the 5 Geo, 4, ¢. 83, s. 3 says, that 'he shall
be deemed an idle and discorderly perscn, and shall be punishable with
imprisomment and hard labor'." FACQUEEN, HUSBAND AND WIFE Lo-43 (18L8).
The ccmmon lawv permitted the wife to pledge the husband's credit in
order to secure the necessities that he would not provide, But this was
"z gingularly inadequate remedy, for its efficecy depends upon her being
able to find a tradesman who is prepared to give the credit asked for,
and a husband who has failed in his obligation tc his wife is hardly
iikely to be a satisfactory debior,” BROMLEY, FAMILY LAV 195 (24 ed, 1962).

c¢ U. L, A. (1964 Supp. 20-12):
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1L,
i5.
16.
17.
18,

19-

23.
k.

25.

See note 12, supra.
KIEZER, MARRIAGE AND DIVORCE 331 (3a ed. 1Q46).
3 NELSON, DLVCRCE § 32.03 (2d ed, 1945).

Ibid.

Ibid.

Ve do not consider the case vhere the first court did not have personal
jurisdiction over the husbend. Familiar principles of due proeess pre-
clude a court from rendering & decree that is rersonally binding upon a
defendant over whom the court lacks perscnal jurisdiction. Pennoyer v.
Ileff, 95 U.3. 714 (1878); Glaston v. Glaston, 69 Cal. App.2d 787, 160 P.24
b5 (1g45).

Barber v. Barber, 21 How. 582, 591 (1859),

Sistere v. Sistare, 218 U.S. 1, 17 (1909).

Sistare v. Sistare, 218 U.S. 1, (1909); Lynde v. Lynde, 181 U.S. 187 (1901).
In Horthley v. Worthley, hb Cal.2d 465, L68-469, 283 P.og 19 (1955), Mr.
Justice Traynor noted: "In receni cases the United States Supreme Court
has expressly reserved judgmeni on the questicn of full faith and ecredit
to modifiable judgments and decrees {see Barber v. Parber, 323 U.S. 17,
81; Griffin v. Griffin, 327 U.S5. 220, 234; but see Halvey v. Halvey, 330
U.5. 610, 615), and the late Mr. Justice Jackson, a foremost expounder of
the law of full faith and credit in recent years, Torcefully declared
that modifiable alimony and support decrees are writhin the scope of that
clause . . . . (Concurring cpinion, Barber v. Berber, 323 U.S. 77, 87.)"
lalvey v. Halvey, 330 U,S. 610 (1947).

Griffin v. Griffin, 327 U.5. 220 (1946).

Uorthley v, Worthley, W4 Cal.2a 465, 283 P.2g ig (1955).
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29.
30.

31.

32,
33.
3k.
35.
36.
37.

39.

0.

hi.

ho,

L3,

oC U, L. A, 2 (1957); oC U. L. A, {Supp. 1964 =i 34).
oC U, L. A. 2 (1957); 9C U. L. . (Supp. 1964 at 10).

Jee, Uniform Reciprocal Enforcement of Support Act (1958 Act) § 2(11):

" 1Support order' means any Judgment, decree, or order of support
vhether temporary or final, vhether subject to medification, revocation
or remission regardless of the kind of action in vhich it is entered."”

See also, Worthley v. Worthley, 4l Cal.2d 465, 472, 283 P.2d 19
(1955)(dictum).

See note 11, supra, and accompanying text.

200 U,S. 202 {1933).

fmno., 36 A.L.R.2d 1369; Van Rensselaer v, Van Rensselaer, 164 A.24 2hh,
o6 (N.H. 1960)(concurring opinicn).

Anno., 74 A.L.R. 1242,

Hiner v. Hiner, 153 Cal. 25k, 94 Pac. 10LL (1908).

Bullard v. Bullard, 189 Cal. 502, 505, 209 Pac. 361 (1922}.

4o Cal.2d 516, 254 P.2d 528 (1953).

Hudson v. Hudson, 52 Cal.2d 735, 3k P.2d 295 (1959).

Lo Cal.2d at 540.

Cal. Stats. 1955, Ch. 835, § 1.

Van Rensselaer v. Van Rensselser, 164 4.24 2k, 2h6 (W.H. 1960).

9C U. L. A. {Supp. 1964 at 34).

Derkley v. Berkley, 246 S.W.2d §0L, 34 A.L.R.2d 1k56 (lo. 1952); Anno.,
34 A,L.R.2d 1460; Hiner v. Hiner, 153 Cal. 25k, ob Pac. 1044 (1908).
Jtate of California v. Copus, 156 Tex. 196, 309 S5.0.28 227, cert. denied,
356 U.S. 967 (1958).

State of California v. Copus, 150 Tex. 186, 300 5.U.24 227, cert. denied,
356 U,3. 967 (1958); Cemmonwealth v. Mong, 160 Chio 5t. 455, 117 N.E.2d

32 (195k). .
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hs-
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158 Tex. 196, 309 S.W.2d 227, cert. denied, 356 U.3. 967 (1958).

But see Dept. of Mental Hygiene v, Kirchner, 59 Cal.2d 247, 28 Cal. Rptr.

718, 379 P.2d 22 (1963), holdir: unconstituticnzl the vtatute-requiring a
child to contribute to the support of his parent in a state mental
institution,

The majority opinicn seems incorrect on this point. The dissent quotes
Texas Probate Ccde Section ¥23 as follows: "ihere an incompetent has no
estate of his own, he shall be raintained . . . vy the children and
grandchildren of such person respectively if able to do so . + +» . The
parent was clearly incompetent, esnd the quoted Texas statute clearly
imposed upon the defendant a duty of support. Since the State of California
had discharged this duty of support, It could be argued that it became
subrogated to the parent's right and could clainm reimbursement from the
defendant for expenses incurred in discharging the defendant's support
obligation. See, Anno,, 116 A.L.R, 1281, pointing out that most courts
hold that a third party whe provides assistance o somecne in need can
recover from the person vheose Tailure to support created the need.

See, Historical Note appended tc Section 7 of the Uniform Reciprocal
Enforcement of Support Act (1952 Act) $C U. L. A, (1957).

See, Statutory Notes appended tco Section 7 of the Uniform Reciprocal
Enforcement, of Support Act (1952 Act), SC U. L. A, {1957).

The dissenting opinion did not dismiss the reciprocal act so lightly. It
regarded the enactment of the reciprocal act as a declaration of policy
by the Texas Legislature. This seems to be the sounder view. The majority
opinion makes the substantive right to relief depend upon the procedure

used to enforece that right. The California Supreme Court in an anslogous

B




N

50.
51.
52.

52.1

Sll--

55.
56.

5T
58'

60.
61.

62,

63.

situation has relied on the recisrocal act as a declaration of policy

w0 aveid creating two rules~-cne that applies in reciprocal act proceedings
and ancther that applies in other proceedings. Sce, Uorthley v. Worthley,
W cal.ed 465, bye-L473, 283 P.2a 19 (1955).

160 Ohio St. 455, 117 N.E.2d 32 (1954).

Uniform Reciprocal Enforcement of Support Act § 7, 5C U. L. A. (1957).

oC U. L. A, 1-2 (1957}, 9C U. L. A, {Supp. 166k at 9, 34).

See, Statutory Notes to Section 7 of the Uniform Zeciprocal Enforcement of

Support Act, 9C U. L, A, {1557}, 9¢ U. L, A. (Supp. 1964 at 17), and

the Table of States adopting the 1958 version of the reciprocal act,

oC U, L. A. {Supp. 1964 at 3L).
see Note 13, supra.
9C U, L. A. (1957).

Stimson, Simplifying the Conflici of laws, 36 A.B.A. JOUR. 1003 (1950).

36 A.B.A, JCOUR, at 1005.
36 A.B.A, JOUR. at 1004,
Fote the discussicn of residence and demicile in “hrenzireig, Interstate

Recognition of Support Duties, 42 CALIF. L. REV. 302, 38B-389 {1954),

See also, Note, 6 U.C.L.A. L., Env. 145 {1959).
See the text accompanying notes 4L-Lg,

De la Montanya v, De la Montanya, 112 Cal. 101, il Pac, 345 (1896).

E: parte Spencer, 83 Cal. L€O, 23 Fac. 395 (1890)}; Arncld v. Arnold, 76

Cal. App.2d 877, 17k P.2d 674 (19u6).

Lampson v. Lampson, 171 Cal. 232, 153 Pac. 238 (1915).

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2a 598 {1952); Salvato v. Salvato,

195 Cal. App.2d 869, 16 Cal. Rpir. 263 (1961).
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I

64.
65.

66.
67.
68.
69.
T,
Tl.
T2,
73
7h.
75.
76.
7.
78.

Hager v. Hager, 199 Cal. App.2d 259, 18 Cal. Rptr. 695 {(1962).

Deuglas v. Dovglas, 164 Cal. App.2d 230, 330 P.20 850 (1958); Simpson v.
Simpson, 21 Cal. App. 150, 131 Fac. 99 (1913).

CIV. CODE § 108.

CIV. CCDE § 139.

Dovman v. Bowman, 29 Cal.2d 805, 178 P.2a 751 (19h7).

CIV, CCDE § 139.

Howell v. Howell, 104 Cal. 45, 37 Pac. 770 (1894).

Fuckett v. Puckett, 21 Cal.2d 833, 136 P.2d 1 (19k3).

Tonnesen v. Tonnesen, 126 Cal. 4pp.2d 132, 271 2.2d 534 (1954 ).

2 NELSON, DIVCRCE AND ANNULMENT, § 14%.11 (24 ed. 1961 Rev. Volume).

2 NELSCN, DIVORCE AND ANNULMEFT, § 14.06 (2d ed. 1961 Rev. Volume).

2 NELSCN, DIVORCE AND AFNNULMENT, § 14,17 (2d ed. 1961 Rev, Volume).
faono., 6 AJL.R.2d 1277.

Anmno., 43 A,L.R.24 1387,

Lynn v, Lynn, 302 N.Y. 193, 97 H.E.2d 748, 2B A.L.R.2d 1335 (1951}, cert.
Cenied, 32 U.S. 849; Miele v. iiele, 25 W.J. Suser. 220, 95 A.2a 768
{1953). The Miele case involved a former wife vho sued in New Jersey for
suppert pursuant to a New Jersey statute that provides: " , . . [A)fter
decree of divorce, whether obtained in this State or elsevhere, the Court
o Chancery may make such order touching the alimouy of “he wife . . . as
the circumstances of the partics and the nature of “he case shall render
fit, reasonable and just . . . .” The New Jersey court held that the

cupport action should be dismissed because the Nevada Judgment barred

- furtker relief in Nevada ard the full faith and credit clause required New

Jersey to give the Nevada decree the same force and effect that it had in

Hevada.

oy
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79.
8o.
81,
8a.
83.
84,
B5.
86.
87.
88.
89.

al.

1r

¢« « » lew Jersey will not be suffered to become a rescrt for

wives whose metrimonial ties to their spouses have been severed in other
Jurisdictions and who, lacking further remedies cthere because of the finali-
iy and conclusiveness of the judgment entered in whe litigation, seek out
the Wew Jersey courts as a forun for additicnal relief mnot availlable in
che foreign forums.” 25 N.J. Super. at 2 95 A.ad at 771,

Cooper v. Cooper, 314 Ky. 413, 23h 8.W.2d 658 {1550).

Uilliams v. Horth Caroclina, 325 U.S. 226 (1945).

Williems v. North Carolina, 317 U.S. 287 (19i2).

334 U.S. 5k (1948).

354 U.8. 416 {1957).

350 U.S. 568, 575 (1946).

325 U.8, 279, 281 (1945).

Tilliams v. North Carolina, 325 U.5. 226 (1945),

350 U.S. at 576,

See Hudson v. Hudson, 52 Cal.2d 735, Th0, 344 P.2a 295 (1959).

Vanderbilt v. Vanderbilt, 35k U.3. k16 (1957).

Armstrong v. Armstrong, 350 U.S. 568, 575 (1956)(concurring opinion).

This concurring opinion was cited as a pertial basis for the majority
opinion in the Vanderbilt case, 354 U.s. 416, k1o,

This proposition must be inferred from the discussion of Pennoyer v. Heff,
95 U.S. Tik (1878), in Mr. Justice Black's mejority opinion in the Vander-
bilt case and his concurring opinion in the Armstrons case, See the dise
senting opinion of Mr. Justice Iarlan in the Vanderbilt case: "The Court
liolds today, as I understand its opinicn, that Heveda, lacking personal

Jurisdiction over Mrs. Vanderbili, had no pover to adjudicate the question
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az2.

93.
gh.
95.
%.

8.
99.

of support, and that any divorce decree purporting sc to do is to that
extent wholly void--presumably in FHevada as well as in New York--under

the Due Process Clause of the Fourteenth Amendment, pursuvant to the
doctrine of Penncyer v. ¥eff, 95 U.S. 71h." 355 7.3, at Led.

Vanderbilt v. Vanderbilt, 354 U.3. 416, hig (1957). It has been Mr. Justice
Black's consistent position throughout these cases that the full faith and
credit clause requires the ccurts of each state to give a judgment rendered
by a court of another state the same effect that the judgment has in the
state where rendered. BSee his dissenting opinicn in Williams v. North
Carolina, 325 U.S. 226, 2k (1945)., " . ., . North Carclina camnot be per-
mitted to disregard the Nevada decrees without passing upon the 'faith and
credit' which Nevada itself would give to them under its own 'law or usage.'”
325 U.5. at . Hence, it is implicit in the opinicns written by Mr.
Justice Black that ex pParte diverce decrees cannct be given any effect even
in the state where rendered inscfar as they affect or purport te affect the
support rights of the absent parties.

Dsenvein v. Commonwealth ex rel. IHsenwein, 325 U.3. 279, 281 (1945).
7illiams v, Herth Carolina, 325 U.3. 226 (1945).

327 U.8. 220 (1946).

Id. at 228-229, See also the opinion of Mr. Justice Black in Armstrong v.
Arnmstrong, 350 U.S. 568, 575 (1956) where he asscrted that a legislative
divorce, though effective to terminate the marital status, cannot "create
or destroy financial obligations incident to marviage.” 350 U.S. at 580,
Annot., 28 A.L.R.2d 1378.

Vanderbilt v. Vanderbilt, 354 U.3. 416 (1956).

See the dissenting opinion of Mr. Justice Trayncr in Dimon v. Dimon, 40
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100,

ioi.
102,
103.
104,
105,
106.
107.
108.
109.

110.

1.
lie.
113,
11k,
115.
116.
n7,
118,

Cal.2d 516, 526, at 5ko:

"If the wife was the zlaintiff in the divorce

action, and under the law of vie state granting the decree the right dig

net survive the divoree, the full faith and credit clause would compel

California to give the same effect to

not only dissolves the marriage status but terminated

surport. "

See also note 78 and the acccmpanyin:

the deeree and hold that the decree
the wife's right to

tvext,

The facts are quite fully reporied in Dimon v. Dimon, 244 P,2d 72 {Cal.

App. 1952).

Dimon v. Dimon, 40 Cal.2d 516, 25h p.og 528 (1953),

40 Cal.zd at Shi,

kh cal.oq b é6s,
k9 Cal.zq 389,
52 Cal.2d 735,
53 Cal.2d ko3,
L4 Ccal.za 465,
%9 Cal.2d 389,
52 Cal.2d 735,
40 cal.2d 516,
text,

53 Cal.2d ko3,

53 Cal.2d 403,

283 P.2d 19 (1955).
317 P.2d 987 (1957).
34k P.2d 295 (1959).

2 Cal. Rptr. 9, 348 P.2a 572 (1960).
283, P.2d 19 (1955),
317 P.2a 987 (1957).
344 P.od 295 (1959).
25k P.2a 528 (1953), See notes 100-102 and the accompanying
2 Cal. Rptr. 9, 348 P.2d 572 (10960),

2 Cal. Rptr. 9, 343 P,2d4 572 (1060).

See note 10 and the accompanying text.

See notes 4 and 7 and the acccrpanying text.
Lee notes 62-65 and the accomranying text.
Jee notes 41-59 and the accompanying text.

Hudeon v. Hudson, 59 Cal.zd 735, 34b P.2q 295 {1959).

Lewis v. Lewis, 49 Cal.oq 389, 317 P.2a 987 (1957),
“11-
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119.

120.
121,
122,
123.
12k,

125.

126,
129,
130,
131,
132,
133.
13k,
135.

136.
137.

Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957); Estin v. Estin, 334 U.S.
541 (19L8).

Miller v. 3uperier Court, 195 Cal. App.2d 77, 16 Cal. Rptr. 36 (1961).
Hudscn v. Hudson, 52 {al.2d 735, 344 P.2d 295 (1959},

See notes 41-59 and the accompanying text.

See note 99 and the accompanying text.

See notes 82 and 83 and the accocmpanying text.

Dimon v. Dimen, 40 Cal.2d 516, 545, 254 P.2d 523, _ (1953)(concurring
opinion).

See notes 41-59 and the accompanying text.

3ee ncte 13, supra.

See note 52 and the accompanying text.

see note 13, supra.

liorris, Divisible Divorce, 64 HARV. L., REV, 1287, 1294 (1951).

Jee notes 62-65 and the accompanying text.

See note 63 and the accompanying text.

Cf. Radich v. Kruly, 226 Cal. App.2d 683, 38 Cal. Rpir, 340 (196h).
52 Cal.2d 735, 34k P.2d 295 (1959).

See Weber v. Superior Covrt, 53 Cal.2d 403, 2 Cal. Gptr. 9, 348 P.2d
572 (1960).

CIVIL CODE §§ o2hi-2sk,

CODE CIV. PFRCC. §§ 1650-1692,
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